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With thanks to Roland Mallinson of Linklaters and Michael Gardner of Wedlake Bell, 
we are delighted to report a sensible outcome on appeal from a magistrates' court 
decision, which had acquitted a market trader who ran his defence under s92(5) of 
the Trade Marks Act 1994.   
  
While admitting that he had offered the goods for sale, his evidence to the 
magistrates was that he had purchased them for an agreed price of £380 as 
‘clearance stock’ from ‘John’, whose honesty he had no reason to doubt.   
 
He knew that 'John' supplied goods to other traders, and assumed that the low price 
was because the goods were clearance stock; he was a Turkish national and an 
inexperienced market trader; without seeing the originals he had no way of knowing 
that the goods were counterfeit.  
  
On appeal by the local authority, the High Court held: 
  
Section 92(5) of the Act was not complicated; it was concerned with providing a 
defence where a person had reasonable belief in what he had done, R v Johnstone 
(Robert Alexander) (2003) UKHL 28 , (2003) HRLR 730 considered. It was a positive 
and specific defence and not a defence of good faith, R v McCrudden (2005) EWCA 
Crim 466 considered. 
 
A market trader who purchased designer goods at low prices from an unknown 
person without taking any steps to establish whether the goods were counterfeit 
could not begin to discharge the burden of proof imposed by s 92(5). It was not 
sufficient to say that he had observed others buying from the trader or that he was 
new to the trade.  
 
The evidence in this case was not sufficient to show that the defence had been made 
out: no reasonable person would have taken the risk of selling the goods in the 
circumstances in which the defendant had. The case will be re-heard by a differently 
constituted bench. 
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