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The Anti-Counterfeiting Group 
PO Box 578 
High Wycombe 
Bucks HP11 1YD 
 
e-mail contact: ruth.orchard@a-cg.com 
 
Our response relates to the UK as a whole and will be limited to the questions on which we are able 
to comment.   
 
We are happy for our response to be identified in the summary report of consultation responses. 
 
 
INTRODUCTION 
 
The Anti-Counterfeiting Group ('ACG') is grateful for this opportunity to contribute to the 
Department of Health's consultation on standardised packaging of tobacco product. 
 
ACG is a not for profit trade association representing the many sectors of manufacturing industry 
which are under attack from product counterfeiting.  Our membership consists of: 
 
(1) trade mark holders (individual companies and businesses), fake versions of whose products are 
routinely available for sale in the UK and elsewhere, and  
 
(2) various service providers such as lawyers, trade mark agents and product security specialists 
working to combat the worldwide trade in fakes. 
 
Currently we have 162 members, of which 86 are trade mark holders.  Five of those are in the 
tobacco industry.  Additionally, the Tobacco Manufacturers Association is a correspondent member, 
being a sectoral trade association rather than a manufacturer.  A full list of current members is 
attached at annex 1. 
 
Each ACG member pays an annual subscription to support ACG's activities - in 2012 this is £2400 + 
VAT for full members and £650 + VAT for correspondent members. 
 
To this limited extent (£12,650 + VAT) ACG has received funding this year from the tobacco industry.  
However, these subscriptions go towards supporting ACG's activities generally, in fulfilling its three-
fold remit on behalf of all its members - lobbying, awareness and networking - in its campaign on 
behalf of, and in partnership with, consumers, law enforcement and legitimate businesses, for 
recognition of the economic and social cost of counterfeiting.  
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We are responding to this consultation because a general point of principle is at stake which 
concerns all our members - the likely impact of introducing 'plain'  packaging on the future scale of 
counterfeiting in relation to any product. 
 
For the same reason, ACG responded to the Department of Health consultation on the future of 
tobacco control in 2008 (conducted by the previous government) which concluded that there was no 
evidence that 'plain'  packaging would either discourage young people from taking up smoking, or 
encourage smokers to quit.   
 
As then, we must again emphasise that we fully support all initiatives which may improve public 
health. We also strongly endorse the government's four policy  objectives (below).  Equally, we are 
concerned that: 
 
(a) policy may be evolving to support the proposal to introduce standardised packaging without 
proper evaluation of the risks and impacts, or sufficient evidence to justify it, and 
 
(b) if the principle of standardising packaging to address health concerns around tobacco becomes 
accepted and established, it may be 'the thin end of the wedge' for other kinds of products and 
brands which are also regarded as potential threats to health, such as some of those in the food and 
drink sectors.  For example, we understand that the Health Committee has been scrutinising the 
government's alcohol strategy, within which standardised packaging for alcoholic drinks is already 
under consideration. 
 
QU 1    Which option do you favour? 
Do nothing about tobacco packaging, at least until after Australia has implemented its legislation.  
See our recommendation on page 9. 

  
Some of the polls and surveys cited in this consultation (including some emotive interviews with 
young children) may seem to support the introduction of standardised packaging.  But most of the 
'evidence' is at the level of 'opinion', and does not constitute proof that doing this will in fact achieve 
any of the government's four policy objectives: 
 
 discouraging young people from taking up smoking; 
 encouraging people to quit smoking; 
 helping people who have quit, or who are trying to quit, to avoid relapse back to smoking; and 
 reducing people’s exposure to secondhand smoke from tobacco products. 
 
Until such evidence is available, we would oppose taking a step which has other such significant 
ramifications, not only for industry but for the consumer and for public health (see below).   

 
QU 2  If standardised tobacco packaging were to be introduced, would you agree with the 
approach set out in paragraphs 4.6 and 4.7 of the consultation?  
We strongly disagree with this approach.  
 
2.1 Para 4.6 
(1) Whether or not the introduction of standardised packaging might to some extent influence the 
behaviour of smokers and potential smokers (and to date there is no direct evidence that it will), in 
our opinion the removal of the identification and security features of a product's packaging will  
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lower the barriers to illicit products and compromise the consumer's right and ability to choose e.g. 
between buying real and fake products.    
 
(2) The increased availability of cheaper fakes, which will also undercut the genuine items on price, 
will make them particularly attractive to young and disadvantaged people - precisely the opposite 
effect to that desired by the government.  
 
A modern cigarette pack is a sophisticated product with multiple brand features that forces 
counterfeiters to overcome costly barriers in order to produce convincing copies. The printing 
techniques for the branding on the packs employ enhanced design features, such as embossing, 
debossing, hot-foil stamping and UV Varnish, amongst others, and typically use between eight and 
ten unique colours from state-of-the-art printing equipment. Moreover, each colour comes from 
special ink sourced from a limited, traceable supply chain.  
  
It is, therefore, the branding on a cigarette pack that counterfeiters find difficult to replicate and that 
allows retailers and the public to differentiate between real and counterfeit products.  
 
Prevention through deterrence is the first line – and the best line – of defence against counterfeits. 
Pictorial health warnings cannot be relied upon as an effective anti-counterfeiting measure.  Given 
the potentially far-reaching and possibly unintended consequences of the present 'plain packaging' 
debate, this is a point that needs to be understood and considered. 1  
 
(3) If this measure were to be introduced and, as expected, results in a significant increase in 
counterfeit product (produced, as now, both domestically, and abroad then smuggled in), more 
enforcement resources will be required, both internally and at the frontier - see below.  This will 
need to be carefully planned and funded, particularly following the recent manpower cuts in the 
relevant law enforcement agencies. 
 
2.2 Para 4.7 
(1) We do not regard the proposal to distinguish the packaging requirements in the tobacco trade's 
own course of business as either helpful or realistic. We understand that this proposal is intended to 
allow for wholesalers selling on to independent retailers in cartons of 20 packs, with branding on the 
outer carton. 
 
(2) Supermarkets and other high-volume sellers currently sell branded cartons of 20 packs to the 
public and presumably that would no longer be permitted.  But such a proposal will potentially 
complicate the situation further. 
 
(3) The availability in any part of the supply chain of branded cartons will leave the way open for 
counterfeiting. 
 
(4) We understand that wholesale distributors have already stated their opposition to 'plain'  
packaging, even with this potential dispensation. 
 

1 Andreas Blaschke President, European Carton Makers Association 
http://www.europeanvoice.com/article/imported/'plain' -packaging-for-cigarettes-will-ease-counterfeiting/74307.aspx   (requires 
subscription to access) 
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QU 9  Do you believe that requiring standardised tobacco packaging would increase the supply of, 
or demand for, illicit tobacco/non-duty paid tobacco in the United Kingdom? 
 
The Department of Health's Impact Assessment recognises that it has insufficient evidence at 
present of the extent to which standardised packaging might lead to an increase in illicit tobacco 
products (last section on page 3).  It also acknowledges the importance of the risks relative to the 
illicit trade in tobacco, notably 
 
 impact on price (page 13) 
 an increase in illicit trade (page 19)  
 the costs of greater smuggling activity etc (page 23). 
 
We hope to be able to assist with some of these issues, which form part of the picture of how the 
introduction of standardised packaging may undermine the government's above objectives.  
 
However, a detailed analysis is required of all the likely impacts, not just those relating to illicit trade.  
More studies need to be done to gain a full understanding of, for example,  the impact on price, how 
removal of branding could affect consumer choice in practice (not just obtaining opinions from 
individuals), and what the cost to the economy could be.   
 
Only then can a reasonable balance be struck between benefits and costs and the right decision be 
made.  
  
9.1 Counterfeiting is a serious organised crime and has been classified as such by the intelligence and 
police services for many years. The Serious Organised Crime Agency includes a dedicated sub-group 
for IP crime (counterfeiting and piracy) in its Fraud Programme.   
 
9.2 Counterfeiting has three main areas of impact in the UK: 
 
 loss to the economy and the Exchequer; 
 consumer harm; 
 links to other serious organised crime. 

 
9.4 The UK is one of the largest consumer markets for fakes per capita in the world, the largest 
producers of counterfeits being in the Far East and other developing countries.  
 
9.5  Counterfeiters put the profits they make from their global trade in fakes into other serious 
organised crimes, and use the same distribution channels for fakes as they do for drugs, guns and 
people-trafficking, for example.  It follows that anything which risks increasing this pernicious trade 
is to be resisted. 
 
9.6  The ideal conditions for counterfeiting to flourish include the following: 
 
 widespread demand for the genuine product (so the fake has a ready market) 
 an item which is easy to replicate 
 low production costs 
 high volume sales 
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 established organised crime gangs with numerous smuggling routes 
 existing illicit supply chains, distribution methods and 'retail' outlets 
 inadequate enforcement resources 

 
 
9.7 In our opinion, standardising the packaging for any product is likely to increase both the supply 
of and the demand for illicit versions of that product, with significant excise duty and VAT 
implications where these apply. 
 
9.8 With our members' long experience of how counterfeiting works, and how flexible and quick to 
adapt the fakers are, we also believe that the proposal will give rise to two new lines of counterfeit 
production: 
 
 the new 'plain' packaging will be easier and cheaper to replicate illegally, across all the 

different brands, and will make it more difficult for consumers to spot fakes 
 
 the discontinued branded packaging will become a status symbol in the UK; both the 

genuine items and fake versions with the original branding will be smuggled in from 
countries where 'plain' packaging is not yet in force 

 
9.9 Fake goods are sold through illicit supply chains which circumvent age controls.  This has two 
obvious implications: 
 
 such products are likely to be more readily available to young people than the legitimate 

product 
 
 given the link between counterfeiting and other criminal activity, once in contact with the 

supply of illicit tobacco people of all ages risk being exposed to other fakes, such as 
counterfeit alcoholic drinks, and to other serious organised crimes such as the supply of 
illegal drugs 

 
9.10 It has long been recognised that fake cigarettes pose an even greater health risk than the 
genuine item.  The cheap counterfeits have no health and safety measures in their manufacture, and 
have been found to contain much higher levels of tar and other harmful substances, as well as 
completely unrelated and unpleasant ingredients such as floor sweepings and animal faeces. 
 
9.11 Coupled with the pricing implications of introducing 'plain' packaging, we strongly believe that 
doing so in order to address health issues will almost certainly create a situation where public health 
and wellbeing, particularly that of young people, will be under greater threat than it is with the 
current packaging in place. 
 
NB We are still trying to source the survey quoted by HMRC (reported in an article in The Guardian) 
which found that 1 in 5 adult smokers admits to buying cheap illicit tobacco, but this increased to 1 in 
3 amongst smokers aged 14 to 17.2  
 
 

2 http://www.guardian.co.uk/society/2010/feb/10/illegal-tobacco-health-smuggling-liverpool 
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9.12 To give some idea of the scale of the problem in relation to counterfeit cigarettes, EU Customs 
has recently published its annual report about its detention results on the EU borders in the 
enforcement of IP rights in 2011.3  The top categories of fakes stopped by customs were medicines 
(24%), packaging material (21%) and cigarettes (18%) out of a total of nearly 115 million items, with 
an estimated value of €1.3 billion. 
 
9.13 As the EU’s 2020 Strategy underlines4, the protection of IP rights is a cornerstone of the EU 
economy and a key driver for its further growth in areas such as research, innovation and 
employment.  Effective IPR enforcement is also essential for health and safety, as counterfeit 
products which are produced in an unregulated environment can pose a serious threat to citizens. 
 
9.14 Tobacco is one of the most heavily regulated markets (another being pharmaceuticals) and is 
also one of the most valuable in terms of revenues.  There are differing balances between the legal 
and illegal share of such markets, which are made by demand (however generated) and supply.   
 
9.15  Policy makers have to address the world as it is, as well as seeking to improve the world for the 
future.  For any policy to be successful in such markets, legal sources need to have the best chance 
to meet demand, and enforcement mechanisms the best chance to address illegal supply, whilst also 
making efforts to drive down demand for the illicit product. 
 
9.16  In such sectors, there is a particularly delicate balance to be struck in this way between the 
legitimate and illicit shares of the market.  We are concerned that no effective research has been 
done to adduce evidence as to whether standardised packaging will reduce demand more than it will 
shift business away from the legal source, so that the serious downsides of this proposal will be 
worth risking in order to deter smoking. (The Canadian Medical Association in its Journal 2007 
reported that unbranded packaging does not deter smokers, while cheap cigarettes in plain  plastic 
bags have become 'a national norm'.) 
 
9.17  There are also international ramifications for any country which seeks to introduce this 
measure.   
 
(1) Australia is in a very different trading environment from the UK, with no other first countries 
within easy reach.  Even for the pioneers of 'plain' packaging, this problem was recognised at a 
relatively early stage of the process: 
 
Given the impact that 'plain'  packaging would have on intellectual property rights, we would 
undoubtedly need strong and convincing evidence of the benefits to health, as well as its workability, 
before this could be promoted and accepted at an international level - especially as no country in the 
world has introduced 'plain'  packaging. 5  
 
(2) Although Australia has now passed its 2011 Tobacco Plain Packaging legislation, this is currently 
being challenged in the courts there and its measures have not yet been introduced.  So, as yet, 
there is no available evidence to measure whether  

3 
http://ec.europa.eu/taxation_customs/resources/documents/customs/customs_controls/counterfeit_piracy/statistics/2012_ipr_statistics
_en.pdf 
4 http://ec.europa.eu/europe2020/index_en.htm 
5 Gillian Merron, Minister of State (Public Health), 25 June 2009 
 House of Commons Public Bill Committee debate, 25 June 2009, Column 305.  
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(a) the legislation will in fact be implemented and (b) if it is, whether this will reduce take-up of 
smoking and/or increase successful cessation, and will not lead to an unacceptable increase in 
counterfeiting/smuggling activities.   
 
(3) While the World Health Organisation and EU Commission both have frameworks which support 
tobacco control strategies, neither would compel the introduction of standardised packaging, and 
most countries as yet show no sign of doing so.  
 
(4) Indeed, some are already actively opposed and are taking steps to challenge Australia's legislative 
move at the World Trade Organization.  On 18 July 2012, the Dominican Republic6 followed in the 
footsteps of the Ukraine7 and Honduras8 in formally requesting consultations with Australia – the 
first step towards initiating a dispute under the WTO's Dispute Settlement procedure. 
 
9.18 A study conducted by Transcrime earlier this year - Plain packaging and illicit trade in the UK9 - 
found that this proposal to introduce standardised packaging would have three main 
counterproductive risks in the UK: 
 
 increased risk of counterfeits flooding the UK market (unlike Australia, the UK is a close neighbour 

to many other countries, and branded packs, whether real or fake, will be easy to smuggle in) 
 increased risk that consumers will no longer be able to differentiate between legitimate and illicit 

tobacco products and will simply go for the cheapest option even if they are fake 
 increased consumption (a) as artificially induced price cuts result from competition between 

brands once packaging is standardised (as the only way to gain market share) and (b) as smuggling 
and counterfeiting increase, when taxes counterbalance price reductions, creating more potential 
profits for the illicit trader (and greater health risks) 

 
9.19  It concluded that this proposal could therefore create more favourable conditions for criminal 
activity (i.e. both counterfeiting, and smuggling of legitimate product).  An obvious implication of this 
is the increased demand it will place on already stretched enforcement resources. 
 
9.20  The scale of tobacco product counterfeiting in the UK is difficult to determine accurately - often 
the genuine product is smuggled into the country, and detected, in the same consignments as 
counterfeits.   
 
(1) Her Majesty's Revenue & Customs ('HMRC') enforces IP rights at the frontier via the UK Border 
Force (its enforcement agent) and has reported regularly on the problem.  In their 'renewed 
strategy' published in April 2011 and attached here as annex 2, they estimate that 'tobacco fraud' 
costs the UK £2.2billion each year. 
 
(2) Cases are regularly reported involving counterfeit tobacco products in the UK, and links to just a 
few recent examples appear below: 
 
 

6 http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds441_e.htm 
7 http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds434_e.htm 
8 http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds435_e.htm 
9 http://transcrime.cs.unitn.it/tc/1069.php 
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 http://hmrc.presscentre.com/Press-Releases/Fake-tobacco-factory-gang-jailed-674a3.aspx 
 https://www.nfrnonline.com/News/Counterfeit-Tobacco-Smuggling-Duo-Jailed 
 https://www.nfrnonline.com/About-NFRN/Districts-1/West-Midlands/West-Midlands-District-

News/Two-Jailed-for-Counterfeit-Cigarette-Smuggling-Scam 
 http://tyneandwear.sky.com/news/article/20164 
 
9.21  Within our borders, trading standards ('TS') are primarily responsible for enforcing the criminal 
provisions of the Trade Marks Act 1994 (counterfeiting) and of the Copyright Designs & Patents Act 
(piracy).  (Together these two criminal offences are known as 'IP crime'.)   
 
(1) This year's IP Crime Report10 states that seizures of counterfeits are at a three-year high. Tobacco 
is the second most investigated product by TS authorities in 2011/12.  Just under 90% of TS 
authorities had investigated counterfeit tobacco and cigarettes in 2011/12, up on 80% in 2010/11. 
 
(2) TS also reported that other serious organised crimes most frequently associated with IP crime 
include benefit fraud, drug crime, violent crime and people trafficking. 
 
9.22  The police are also becoming increasingly involved, recognising as they do that counterfeiting 
links to so many other serious organised crimes, and offers excellent chances to secure convictions 
against major criminals operating in the UK.11 (Historically the police have always had to provide 
support for TS enforcement action in any case, since TS have no power of arrest.)  
 
9.23 A partnership approach involving TS, HMRC, the UK Border Force and the police has been 
successfully adopted by the North of England Tackling Illicit Tobacco for Better Health programme12 
which is the first of its kind in the world. 
 
Launched in 2009, and since emulated by others, it tackles the demand for and the supply of illicit 
tobacco in communities through the development of partnerships between health and enforcement 
colleagues, groundbreaking social marketing campaigns, generating and sharing intelligence, and 
delivering enhanced enforcement against the illicit tobacco trade. Its findings to date support our 
concerns.13 
 
CONCLUSION 
 
Whether or not standardised packaging of tobacco products might actually have some effect on 
smoking behaviour (for which there is no evidence as yet) it is important for a robust impact 
assessment and evidence base to be established in relation to all the risks identified herein (e.g. para 
9.18). 
 
As the government itself has recognised, an essential part of that process is to take account of the 
possible consequences of introducing standardised packaging for the crime of counterfeiting, and of 
the effect which any increase in counterfeit product might have on public health, wellbeing, 
consumer safety and enforcement resources in the UK. 
 

10 http://www.ipo.gov.uk/pro-policy/pro-crime/pro-crime-report.htm 
11 http://www.cityoflondon.gov.uk/JobOpps/vacancy/document/get.res?guid=39d7b70e-88b8-4acc-b9b3-b08885ef2c44 
12 http://www.illicittobacconorth.org 
13 http://www.illicittobacconorth.org/FileUploads/Tackling_illicit_tobacco_in_your_communities-for_web.pdf 
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For this, the above enforcement authorities are best placed to provide the Department of Health 
with an in-depth perspective, in order to establish the likely impact of introducing standardised 
packaging on the serious organised criminal activity they are trying to combat.  
 
For example, over 85% of police officers responding to a recent survey think that 'plain' packaging 
will make counterfeiting easier and cheaper.14 
 
Additionally, we suggest that more evidence is required about consumer behaviour, and the 
negative impacts on crime and intellectual property rights, which should be gathered from the 
widest spectrum of expertise, including industries such as packaging, product authentication and 
brand protection, and wholesalers and retailers in the supply chain. 
 
 
RECOMMENDATION 
 
In our opinion, the high risk of a rise in illicit trade through standardised packaging - of which we are 
convinced - outweighs the possible (as yet unproven) benefits for public health of introducing this 
measure. 
 
On this basis alone - leaving aside other likely risks which may result from this proposal - we think 
that the government's consultation is premature, particularly when the current enforcement 
landscape is so under-resourced.   
 
Rather than take that risk at this stage, we would respectfully suggest that it is far preferable to 
await the outcome of Australia's move to introduce standardised packaging.  
 
In our view, this is the only way to assess the success or otherwise of such an attempt to legislate, 
and/or to gather solid evidence of the consequences, on which to base the right decision for the UK. 
 
 
 
 
 
The Anti-Counterfeiting Group 
10 August 2012 
 
 
 

14 http://www.populus.co.uk/uploads/Law%20enforcement%20-%20Full%20Tables(2).pdf 
 

Postal address:  PO Box 578 High Wycombe HP11 1YD 
T: +44 (0)1494 449165       F: +44 (0)1494 465052       E: admin@a-cg.com       www.a-cg.org 

 
Registered Office: 3 Manor Courtyard, Hughenden Avenue, High Wycombe, Bucks HP13 5RE   

Registered in England No 1984849      VAT Registration No GB 434 5353 59 
  
 

                                                        

http://www.a-cg.org/
http://www.populus.co.uk/uploads/Law%20enforcement%20-%20Full%20Tables(2).pdf

