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1. LORD JUSTICE PILL:  On 24 July 2007 in the Crown Court at St Albans before His 

Honour Judge Warner and a jury, Nicholas Giles Hobday, Wendy Fair Markets Limited 
and Sally Anne Ward, were convicted of two counts of money laundering contrary to 
section 328 of the Proceeds of Crime Act 2002 (counts 3 and 6 on original indictment, 
2 and 4 on the jury indictment).  They were each acquitted, no evidence eventually 
being offered, of distributing infringing articles (count 7), unauthorised use of a trade 
mark (count 8), and two other counts of money laundering (counts 9 and 12).  On the 
direction of the judge they were acquitted of two further counts of money laundering.  
Other counts were ordered to remain on the file. 

2. The same judge on 10 March 2008 considered the implications of the Proceeds of 
Crime Act 2002 and ruled that Wendy Fair Markets Limited had benefited from its 
general criminal conduct in the sum of £250,000.  He also ruled that the available 
amount recoverable was in the same sum.  The proceedings were, we are told, 
adjourned pending the outcome of this appeal.   

3. It is necessary to refer to the co-defendants and others involved.  It throws light on the 
nature of the enquiry and the evidence called.  Chris Constantine was tried with the 
appellants and was convicted of distributing infringing articles (count 4 original, count 
3 jury indictment).  He was sentenced to a suspended sentence order of 52 weeks' 
imprisonment, suspended for two years, with an unpaid work requirement.  Louise 
Taylor was convicted of the same offence.  She was sentenced to a suspended sentence 
order of 24 weeks' imprisonment, suspended for two years, and a lesser unpaid work 
requirement. 

4. There were several other co-accused.  Alan Birmingham pleaded guilty to distributing 
infringing articles (count 1) and was sentenced to ten months' imprisonment.  
Consequential orders were made.  Karen Birmingham also pleaded guilty to count 1 
and was sentenced to a conditional discharge for two years with consequential orders.  
Ricci Glen Jones pleaded guilty to distributing infringing articles (count 7) and 
unauthorised use of a trade mark (count 8) and received a community sentence.  Gareth 
Richards also pleaded guilty to distributing infringing articles (count 7) and 
unauthorised use of a trade mark (count 8) and was fined £750.  John Albert Granger 
pleaded guilty to unauthorised use of a trade mark (count 11) and was fined £1,000.  
Mark Granger was acquitted. 

5. The appeal against conviction is brought with the leave of the single judge who limited 
it in a manner which it is not necessary to consider. 

6. Wendy Fair Markets Limited is a market operating company.  It runs over 20 markets 
countrywide, including a Saturday open-air market at a disused airfield in Bovingdon.  
The appellants, Ward and Hobday, are sister and brother.  They were directors of the 
company and employed a manager at Bovingdon.  The company's conviction was based 
on the conduct of the directors.  No issue arises as between them on that ground.  
Individual stall holders rented pitches from the company and traded from those pitches. 
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7. In November and December 2004 employees of the British Phonographic Industry, 
which protects the interests of the music industry, made a number of test purchases of 
counterfeit CDs at the market.  They complained to the company and to Hertfordshire 
Trading Standards.  Another trade organisation, the Federation Against Copyright 
Theft, which represents the film industry, had also entered into correspondence with the 
company to persuade them to prevent the sale of counterfeit film DVDs.  They too 
made a test purchase and did so on 4 December 2004.   

8. Trading standards conducted five operations at the market in 2004 which led to the 
seizure of counterfeit goods.  Trading standards officers who gave evidence estimated 
that counterfeit goods were being openly sold on about 20 per cent of the stalls at the 
market. 

9. In February 2005 trading standards officers met Mrs Ward and her solicitors to discuss 
a co-operative way forward. 

10. From April to November 2005 trading standards officers attended the market on 14 
occasions and carried out test purchases, found to be counterfeit goods, sold on 13 stalls 
at the market.  The operators of four of the stalls were prosecuted. 

11. On 26 November 2005 trading standards and police officers attended the market and 
arrested the appellant Hobday.  The company operated from a portable cabin at the 
premises. Business records were seized.  Mrs Ward was also arrested.  The company's 
business premises in Ruislip were searched.   

12. Count 2 (count 3 on the original indictment) involved the co-accused Alan and Karen 
Birmingham.  They were market traders who were observed by trading standards 
officers selling counterfeit goods during test purchases.  They were arrested on 12 
November 2005.  At the stall 733 counterfeit music CDs, 955 counterfeit DVD films 
and 44 counterfeit games were seized.  As indicated, both pleaded guilty to distributing 
infringing articles.  Their pleas were admitted in evidence at the trial of the appellants. 

13. Count 4 (count 6 on the original indictment) involved the co-accused Chris Constantine 
and Louise Taylor.  They were alleged to have traded in counterfeit goods from a stall 
at the market from May to November 2005.  It was alleged that they had made sales to 
a value of about £30,000.  In their case 780 counterfeit DVDs were seized.  The stall 
had the benefit of a portable DVD player so that the quality of DVDs could be checked 
before purchase. 

14. The prosecution case initially was based on the conduct of the appellants in trading as 
well as committing offences under the section charged, section 328.  The emphasis of 
the case changed during the trial.  The two limbs had been coupled together.  
Eventually the case was put only on the basis of the section 328 alleged offences.   

15. The prosecution case was that the appellants entered into agreements with the four 
traders, which they each knew or suspected would facilitate the acquisition of criminal 
property; that is the proceeds from the sale of counterfeit goods contrary to section 328.  
Reliance was placed on the purchase of counterfeit goods on test purchases, records 
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which showed that known counterfeiters had been allowed to operate at the market.  
Evidence was admitted of the conduct of Mr Khemdoudi, a known counterfeit trader.  
His conviction had been the subject of a press release in 2004.   

16. Reliance was placed on the collection by Mrs Ward and Hobday of rent from the stalls 
which were shown to be selling counterfeit goods openly.  The meeting in February 
2005 with trading standards officers was relied on as demonstrating the awareness of 
the appellants of what was going on at a significant minority of stalls at their market.  
Reliance was also placed on the seizure of counterfeit DVDs and other counterfeit 
goods from Mrs Ward's home address.  This was claimed to demonstrate her 
involvement and her knowledge of DVDs which would enable her to distinguish 
between genuine and counterfeit DVDs at the market. 

17. The defence case was that the appellants did not know or suspect that counterfeit goods 
were being sold.  Both Mrs Ward and Hobday gave evidence.  They had discussed the 
issue at management meetings.  If a trader was suspected of selling counterfeit goods, 
or if counterfeit goods were found, the trader would be expelled from the market.  
While they attempted to assist trading standards they were not aware that the selling of 
counterfeit goods was a big problem at the market.  They were in the course of 
developing with trading standards a protocol which would set out their and the 
company's responsibilities to the law.  They denied that they could easily identify 
counterfeit goods.  They referred to their limited ability to prevent the sale of 
counterfeit goods which would involve a policing function beyond their resources.  
Each of them was of previous good character. 

18. This was a very substantial operation by the police and by trading standards officers.  
The trial lasted for five weeks.  A very considerable amount of evidence was given by a 
number of trading standards officers, Lesley Davison being the team leader for 
Hertfordshire. 

19. We do not need to set out or summarise their evidence in great detail.  Miss Davison 
visited the market on 19 dates.  On 13 occasions she considered the Constantine and 
Taylor stall and on 11 the Birminghams' stall.  It was the opinion of her and her team 
that 18 to 19 per cent of stalls were trading in counterfeit goods at the material time. 

20. Mr Lee Lambert gave evidence that the counterfeit goods were not openly on display 
during one of his visits.  In general he observed that some traders were careful about 
hiding counterfeit stock, others were more open about it.  The scale of trading was such 
that the goods could not easily be hidden.  The enquiries involved not only CDs and 
DVDs, but clothing, sunglasses and Tiffany jewellery.    

21. Mr Sheenhan gave evidence that the trading in counterfeit goods was conducted openly 
with the company's security staff, a number of whom were employed at the market, 
walking around.  Mr Adair did not observe traders attempting to hide their counterfeit 
stock when security staff walked past.  Mr Sanett estimated that about 15 stalls at the 
market were openly selling counterfeit goods.  He agreed that it was possible that some 
of the traders employed look-outs and could cover up counterfeit goods and signs. 
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22. The scale of the operation does not surprise us, having regard to the considerable 
damage to legitimate business and trade caused by counterfeiting such as that observed 
by the prosecution witnesses.  Equally, and this is not a comment upon the merits of 
this particular case, we find it far from surprising that in addition to pursuing individual 
stall holders, they wish, in performance of their duties and if there is appropriate 
evidence, also to consider the position of those operating the market at which the 
traders sell. 

23. Mr Hobday gave evidence of the precautions taken.  We have already summarised 
them.  If a trader was found to be selling counterfeit goods he would be removed from 
the market.  It was not possible for him to search 300 traders.  Sometimes traders, he 
suspected, would hide counterfeit goods if they saw him coming.  He had not seen any 
counterfeit goods on the Birminghams' stall.  While he may have collected rent from 
traders, he did not see anything suspicious and did not turn a blind eye to the selling of 
counterfeit goods.  When he collected rent he would do it very quickly as there were 
risks in carrying large sums of money.  He would not stop to inspect the stalls.  He did 
not notice any signs advertising the sale of counterfeit goods. 

24. Mrs Ward was more closely involved in the management of the premises, but said that, 
unhappily, she had been diagnosed with multiple sclerosis in June 2000 and her ability 
to get around the market was reduced.  When she was there she did mainly office work 
for the company, which was a family business and named after her mother.  She had 
been active in it for many years.  The company employed about 150 people.  The 
market was very popular.  She agreed there were about 300 traders.   

25. The company had an operations manual which included an appropriate section on the 
sale of counterfeit goods.  The company used its best effort to control counterfeit 
trading.  Their powers were limited.  She had not collected from the stall of the 
co-accused, Constantine and Taylor, which was not part of her round.  Had she known 
that particular traders were dealing with counterfeits, they would have been required to 
leave the premises.  The company was willing to assist trading standards and trade 
organisations, but their powers to police the market were limited.  They had no powers 
of arrest or power to search traders.   

26. The counterfeit DVDs seized from her home belonged to her partner.  She did not have 
the time or expertise to determine whether goods sold at the market were counterfeit.  
Nothing had suggested to her that the Birminghams were selling counterfeit goods at 
their stall.  Only in February 2005 did she become aware of the full extent of the 
problem at the market, though she still did not agree that as high a proportion as 20 per 
cent of the stalls were selling counterfeit goods. 

27. Mr Constantine gave evidence that, if trading in counterfeit goods had been taking 
place on the market, he would not have done so in front of Mrs Ward.  When Mrs Ward 
was walking around the market the traders would signal to each other and the stalls 
would close down. 

28. Rulings were made by the judge following submissions as to the admissibility of 
evidence of Khemdoudi's conviction and of the admissibility of the other material to 
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which we have referred, including of the illegal trading of other traders at the premises, 
and of the presence in Mrs Ward's home of a considerable number of counterfeit items. 

29. It is not necessary in view of the conclusion it has reached for the court to consider the 
merits of submissions which sought to exclude that evidence.  Mr Scutt for Mrs Ward 
has wished to record that in his opinion it was not a section 98 case, that is one dealing 
with bad character.  We consider the appeal on the basis that the evidence has been 
admitted, though we have to say that we are not surprised that the background material, 
to which we have referred, was admitted in evidence having regard to the charges put. 

30. The summing-up -- and primary criticism is directed to that -- included a general 
direction as to the ingredients of the offence charged under section 328.  No complaint 
is made about that as such (page 22): 

"The Crown say, here, on each of the money laundering counts, that such 
criminal property was acquired by each of the traders from selling 
infringing copy of DVDs or CDs ...  

They say that Mrs Ward, Mr Hobday and Wendy Fair Markets entered 
into an agreement with each of them which facilitated the acquisition by 
the trader of criminal property: the arrangement, here, being to provide 
these traders with the facilities, such as stalls at the market and ancillary 
services, which  enabled them to acquire that criminal property and, thus, 
facilitated the acquisition of criminal property.   

You must be sure, as well, that each defendant knew or suspected that the 
property constituted or represented such a benefit.  That is to say; that it 
was obtained as a result of, or in connection with, such conduct.  That is 
the real issue on these counts as regards Mrs Ward, Mr Hobday and 
Wendy Fair Markets Limited." 

31. Each of the counts was considered, including, as is now material, counts 2 and 4.   

32. We refer to the direction in relation to the Birmingham conduct (page 24): 

"Now, both Alan and Karen Birmingham, as you know, have pleaded 
guilty to count 1.  That is evidence that the offence of distributing 
infringing articles was committed by them.  There is, therefore, no dispute 
in this case that they acquired criminal property.   

The issue on this count is whether Sally Ward, Nicholas Hobday or 
Wendy Fair Markets knew or suspected it was criminal property.  You 
would have to be sure that each of them did before you could convict 
them on that count." 

33. A fuller direction was given in relation to the Constantine/Taylor count, where the 
traders disputed the charge against them. 
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34. That general direction was followed by 175 pages by way of summary of the evidence 
in narrative form, witness by witness.  It did not get off to the best of starts, with 
respect.  Having given the directions to which we have referred, the judge stated at page 
26: 

"I am going to endeavour to deal, firstly, with the evidence that concerns 
Mr Constantine and Miss Taylor and, thereafter, to deal with the evidence 
on the money laundering counts, which concerns the activities, generally 
-- or more generally -- at Bovingdon Market, conducted by these other 
three defendants." 

The generalisation of the issue was unfortunate when what the jury were concerned 
with was a consideration of quite specific charges dealing with specific stalls. 

35. We have referred to the prosecution case.  The prosecution relied on the reputation the 
market had for selling counterfeit goods, the significant percentage of stalls at which 
counterfeit goods were observed, the collection of rent from stalls allegedly by Mrs 
Ward and Hobday, including, allegedly, from the Birminghams, on test purchase dates 
when trading standards officers were present.   

36. It was in relation to that factor that the judge decided in certain cases to permit, and in 
others not to permit, the cases to go to the jury.  On one count where there was no 
evidence of collection by Mrs Ward or Hobday from the relevant stall on test purchase 
days, the count was not pursued.  On count 9 the judge, having decided to include it, 
directed its abandonment against Mrs Ward when it was found she had not collected 
rent on a relevant date.  

37. The prosecution relied on the continuing relationship of the appellants with stall 
holders, whom, it was claimed, were trading unlawfully.  A blind eye was allegedly 
turned to that.  Substantial background evidence was admitted, as we have indicated, to 
demonstrate the extent of unlawful trading at the market.    

38. Mr McGuinness QC for the company has identified the points which were taken on 
behalf of the defence in the course of the trial.  They had put forward a positive case as 
people of good character, that they ran an honest business and were conscious of their 
responsibility to comply with the law.  Their arrangements with traders were arms 
length arrangements.  They did not knowingly tolerate dishonest traders at the market.  
They had shown a willingness to co-operate with the enforcement authority throughout.  
They had requested the enforcement authority to use its statutory powers to investigate 
and prosecute stall holders.  Any failure on their part to act on warnings was not to be 
equated with their having the required state of mind in respect of knowing or suspecting 
that they were facilitating the acquisition of criminal property.  Reliance was placed on 
evidence that traders did attempt to conceal counterfeit goods when the appellants were 
in the vicinity (see the evidence of Mr Constantine). 

39. On behalf of Hobday Mr Harounoff adopts the submissions of Mr McGuinness, as does 
Mr Scutt for Mrs Ward.  Mr Harounoff, who appeared for Hobday at the trial, has also 
set out in considerable detail further points which, at the trial, were taken during 
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cross-examination and in the course of submissions.  We do not need to refer to all of 
them.  For example, he had challenged Miss Davison as to whether she could 
distinguish the counterfeit from genuine goods and he obtained answers which may 
have assisted the submission that even she found it difficult at times to do so.  He relied 
on the absence on the video footage which was taken of any involvement of Mrs Ward 
or Mr Hobday in dishonest trading.  He too emphasised the inability of the appellants to 
prevent unlawful trading.  That, he submitted, needed to be made clear to the jury; 
failing to prevent was not the offence with which they were charged or with which they 
could be charged.   

40. For the prosecution Mr Groom submits that there was a single issue which was a simple 
one.  It had been accurately stated by the judge at the beginning of his summing-up.  
Using their common sense, and listening to the summary of the evidence, the jury were 
well able to assess that evidence in relation to the issue which had correctly been posed 
before the 175-page summary.  The prosecution, he said, had expected, and indeed 
hoped for, a short summing-up having regard to the simplicity of the issue, as he sees it. 

41. We agree that the issue was not a complex one.  However it was essential in a case 
which had lasted for five weeks and where a vast amount of evidence was given and a 
very lengthy summary of it was given in summing-up, that the jury received assistance 
as to how to approach the evidence and how it related to the specific charges it was 
their duty to consider.  Further, it is essential that the defence case be put to the jury in 
the course of the summing-up.  While it was justified and relevant to describe the 
background evidence against which the specific charges could be considered, it was 
essential that the evidence which related to the specific counts be identified and the jury 
told how the prosecution and defence put their cases in relation to them.  This is not a 
case where it is alleged that any bias was shown.  The submission is that neither case 
was put to the jury by reference to the evidence and to the specific counts in relation to 
that evidence.  They were left in a confused state which did not enable them fairly to 
perform their duty. 

42. We agree.  It is not the subject of challenge by Mr Groom, that at no point in the 
summing-up was the defence case, which we have summarised, coherently put to the 
jury.  There was a mass of evidence as to what was alleged to have gone on at the 
market, including evidence by traders not subject to the charges in the indictment.  
There is, in our judgment, a real danger that the appellants would have been convicted 
because of perceived defective management of the premises rather than because they 
were guilty on specific counts relating to specific stalls.  There is a real danger that it 
was their management style which was the subject of the case and not the specific 
offences for which they were charged. 

43. The mass of evidence summarised was summarised merely as a narrative without a 
structure being given to it related to the charges.  Put in that way it was likely to be a 
distraction to the jury from the specific task they had to perform.  We consider one 
specific issue.  That is the relevance of rent being collected from a trader on the day a 
trading standards officer visited.  That is capable of being evidence against an 
appellant, but what required analysis -- this is to put more simply the way that Mr 
Guinness has put it in the course of his submissions -- is how that evidence is capable 
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of assisting the prosecution, what the defence say about it, and its relevance in the 
context and having regard to the specific charges put.   

44. That approach is also relevant to the entire evidence about the dishonesty of other 
traders.  The test to which we referred needs to be spelt out for the jury's benefit in 
relation to that evidence as a whole.   

45. This is not, in our judgment, a case in which a general direction at the beginning of the 
summing-up was a sufficient direction for the jury.  The summing-up must be tailored 
to the particular facts of the case and the particular charges.  The classic statement is 
that of Watkins LJ in R v Jones (Peter) [1987] Crim LR 701.  Watkins LJ stated in 
relation to the summing-up in that case: 

"However the summing-up did not properly equip the jury to discharge 
that exercise.  It complicated a lengthy case.  It was incumbent on the 
judge to deal with the salient points which arose on the evidence.  The 
judge should have put the essential thrust of the defence.  The 
summing-up was therefore materially deficient."  

46. In underlining the importance of that approach in the case of Sampson and others 
[2007] EWCA Crim 1238, Maurice Kay LJ, giving the judgment of the court, stated in 
relation to the summing-up in that case: 

"The central contention is that the summing-up at no stage provided the 
jury with a clear structure for their task.  As we have related, the summary 
of the evidence was sequential, without a serious effort to relate particular 
witnesses and passages to specific counts on the indictment or defendants. 
...  He did not take individual counts and summarise the evidence relied 
upon by the prosecution to support the particular count and the case for 
the individual defendant against it.  In a case of this duration and 
complexity, it was incumbent upon him to do so. ... We do not consider 
that the shortcomings of the summing-up were the result of any partiality 
on the part of the judge.  Quite the contrary.  In some respects, his 
approach was as unhelpful to the prosecution as it was to the defence.  
One way of testing the sufficiency or otherwise of the summing-up is to 
read it from beginning to end and then ask the question: did it explain the 
prosecution and defence cases such that the jury could embark on their 
task with a clear structure and with issues defined and related one to 
another?" 

47. We respectfully agree with those statements of principle, and, though the present case is 
a good deal less complex than Sampson, as the parties accept, the summing-up was 
required to be tailored in the way indicated both by Watkins LJ in Jones and more 
recently by this court in Sampson. 

48. For the reasons we have given this jury was not properly equipped to discharge their 
duty of considering of whether the appellants were guilty or not guilty of the specific 
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charges against them.  The convictions are not safe.  The appeal must be allowed and 
the convictions quashed. 

49. LORD JUSTICE PILL:  Are there any applications?  

50. MR GROOM:  Before the adjournment I referred my Lords to section 7 of the Criminal 
Appeal Act 1968.  That was page 1089. 

51. LORD JUSTICE PILL:  Yes. 

52. MR GROOM:  A question arises whether the interests of justice require a retrial and in 
particular that involves a consideration of the public interest.  It is our submission that 
in relation to counts 2 to 4, on which the convictions have just been quashed, the public 
interest very much dictates that there should be a retrial.  I can amplify that if my Lords 
wish.   

53. I think in 2002 an organisation called the Anti-Counterfeiting Group tried to estimate 
the value of counterfeit goods sold in the United Kingdom.  A conservative estimate 
was that the value of those goods exceeded £6 million.  The consequential effect on the 
legitimate industry, the loss to the Revenue, the employment within the legitimate 
industry and the necessary deception of the public are obviously very grave matters, no 
doubt reflected by Parliament in the two main acts, the Trade Mark Act and the 
Copyright Act, that affects this area of law on the sale of counterfeit goods.  The 
sentences dictated in relation to both of those categories of offence being a maximum 
of ten years' imprisonment, clearly indicative of how serious Parliament take this area 
of the law.  Indeed, it has often been said by this court that they are grave offence, the 
trading in counterfeit goods, and should attract substantial sentences. 

54. The majority of physical items -- physical counterfeit items that are sold in the United 
Kingdom are sold at markets and car-boot fairs up and down the country.  This case 
was perhaps rightly described by the defence as something of a test case that might 
have far reaching implications because it is undoubtedly true that a majority of market 
organisers, who, let us say, benefit financially from the sale of goods on their market by 
renting pitches, range from those who innocently permit the trade in counterfeit goods 
to those who turn a blind eye to those who are complicit.  Indeed, the decision that my 
Lords make in this case is being eagerly awaited for, watched by such market 
organisers, up and down the country. 

55. LORD JUSTICE PILL:  Why?  I follow that the convictions have been quashed but 
anyone who knows the reason why. 

56. SIR CHRISTOPHER HOLLAND:  They will not get a message from it save that the 
summing-up should have been better.  It will not be eagerly awaited then is it. 

57. MR GROOM:  There was a good deal of publicity following the conviction in this case, 
much of it generated by the appellants themselves, who actually issued a rather 
inaccurate letter.   
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58. LORD JUSTICE PILL:  I don't doubt the interest and one is familiar with judgments 
being misconstrued.  As a matter of substance, at present I myself do not see how 
anyone could think we are deterring any proper action by prosecution authorities.  
Indeed, we said as much in terms in our judgment.  

59. MR GROOM:  Absolutely.  It is just one of the matters and one would not wish it to be 
seen by the market organisers community that this court in any way --  

60. LORD JUSTICE PILL:  We can't do anything about that. 

61. MR GROOM:  Absolutely.  So far as this case is concerned, the appeal has been 
allowed on, obviously, defects relating to the summing-up.  This is no criticism of the 
evidence relied on.  Indeed, on one view, it could be said that there was cogent and 
compelling evidence that led the jury to their conviction, albeit they were not properly 
assisted to analyse that evidence by the judge's summing-up.  It is right that the 
evidence in this case does not turn upon the immediate recollection of any witnesses, so 
the age of the case is not material.  The appellants, defendants as they were, have not 
been sentenced yet, so there was no penalty, as it were, that was imposed, and it is 
appropriate for the court to take that into consideration, although, of course, there is 
some inconvenience about being involved in a trial.  It is perhaps right to observe that 
any retrial would be a good deal shorter because it would not feature, of course, Mr 
Constantine and Miss Taylor and the only counts on which the court would be invited 
to order a retrial are on counts 2 and 4. 

62. Unless I can assist further, those are my submissions.  

63. LORD JUSTICE PILL:  Thank you.  Mr McGuinness. 

64. MR MCGUINNESS:  can I reserve my position on that?  The court will be aware that I 
have accepted throughout that the company's position is parasitic on that of the 
co-defendant directors.  It seems to me that whatever decision the court comes to in 
respect of Mrs Ward and Mr Hobday will decide the decision the court comes to in 
respect of the company.  So might I ask for you to hear from Mr Scutt and Mr 
Harounoff and I will address you briefly at the end. 

65. LORD JUSTICE PILL:  Mr Scutt. 

66. MR SCUTT:  My Lord, as my learned friend Mr Groom has rightly pointed out it is 
fundamentally a question of whether a retrial would be in the public interest.  Our 
submission would be, taking everything into account, it would not.  Of course, the 
public interest is served by the prosecution of persons reasonably suspected on 
available evidence of serious crime.  That much is very clear.  And money laundering, 
we don't dispute, is a serious crime.  But this sort of arrangement, the sort of 
arrangement that falls to be retried potentially, could not and was not, we would submit, 
the original target of this legislation.  The original target of this legislation was drug 
trafficking, terrorism, what might be described as really serious crime at the top end of 
--  

67. MR JUSTICE OPENSHAW:  That is not the way the Act was drafted. 
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68. MR SCUTT:  I, of course, accept it catches this particular scenario as it would catch 
any other scenario.  The actual arrangements entered into in this case were not disputed 
to be other than the arrangements that these market operators entered into with 
legitimate traders.  In other words, all that happened was that they were granting a pitch 
for a rental.  An arm's length bargain.   

69. LORD JUSTICE PILL:  We have acknowledged that as part of your defence.  

70. MR SCUTT:  Exactly.  In those circumstances --  

71. LORD JUSTICE PILL:  What has that got to do with it?  That is your defence.  But the 
organiser of the market, if he is guilty, is performing a serious offence.   

72. MR SCUTT:  My Lord, it is simply I am trying to place it in the scale of seriousness.  
That is what I am trying to do.  And in the scale of seriousness this is what could be 
described as a legitimate transaction gone wrong by virtue of the --  

73. LORD JUSTICE PILL:  We are not the jury.  This was your defence and it didn't 
succeed but the conviction is quashed for other reasons. 

74. MR SCUTT:  I appreciate that entirely. 

75. LORD JUSTICE PILL:  Partly because the defence wasn't properly put.  I don't say 
anything about the merits of the case. 

76. MR SCUTT:  Money laundering allegations were not pursued once traders had pleaded 
guilty to trading offences.  Trading standards undoubtedly have shown their intent in 
this case in relation to the raid on the traders and then the raid on this market.  The 
traders themselves have been punished with condign punishments.  His Honour the trial 
judge in this case indicated that the penalty was likely to be, as my learned friend put it, 
a modest financial penalty.  Ultimately it is more inconvenience in our submission for 
this -- that they have been through a lengthy trial and investigation.  Time has passed.  
A great deal of time.  A great deal of time will pass before this, one agrees, shorter trial 
can be listed.  Yesterday, I listed a five day trial in Blackfriars for June of next year.  
One can see from that example how far into the future we may be looking. 

77. My client, Mrs Ward, suffers from a disability and that disability is not getting better.  
It is getting worse.  That, of course, affect her individually, it affects her ability to meet 
these allegations, it affects her ability to stand trial, and it will cost her into the future.   

78. It is right to say there was a considerable amount of publicity generated from both 
sides: press releases and so on and so forth.  Whether that would be enough to influence 
the fairness of the trial is not something that one can possibly answer today.  Of course, 
other trial management matters can be taken into account. 

79. But there has been a loss of business, a loss of reputation through this and that of itself 
could, in my submission --  
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80. LORD JUSTICE PILL:  I am not sure that you are helping by going into this as if it is a 
plea in mitigation.  I think we have your points.   

81. Mr Harounoff, anything to add? 

82. Mr Harounoff:  My Lord, just this.  The indictment period spanned from 29 October 
2004 to 26 November 2005.  The defence case for Mr Hobday was reliant on many of 
the points which I have highlighted in paragraph 14 of my skeleton.  14 points there in 
paragraph 14.  I think each and every one of those points were elicited as a result of 
cross-examination of prosecution witnesses who were relying on their recollections.  
Those points did not appear in statement format at all.  Should there be trial in several 
months' time, and events have taken place three to four years back, I would anticipate 
that were I to ask many of these witnesses questions along the same lines as the 
answers that we already have, the response that we would get from the witnesses is, "I 
simply can't remember."  Then we enter an artificial scenario where I then have to put 
to them answers given two years previously at another trial and the jury will wonder 
why there had been a previous trial.  So that of itself creates all sorts of problems and 
we simply do not accept, with respect, the submissions by the respondents that age is 
not an issue here. 

83. The second matter which I advance relates peculiarly to Mr Hobday.  I did pass up two 
pages of exhibits.  I take the matter very, very briefly.  (_Handed).  The finding of the 
_prima facie_ case by the trial judge was premised on these two documents.  The 
writing is mine.  These are what are described as store allocation sheets.  On page 1434 
we have on 22 October 05 on Mr Constantine's store Nicholas Hobday collecting rent 
and a test purchase of Curse of the Were-Rabbit purchased on that date.  On the second 
page, 25 June 05, Mr Hobday collects rent from Mr Birmingham's stall and on that 
same date Hitchhiker's Guide to the Galaxy is purchased from that stall.   

84. That essentially is the totality of the case against Mr Hobday.  Missing from here is any 
evidence whatsoever that the collection of rent coincided in time with the purchase of 
these two DVDs.  The case against him was wafer thin.  Your Lordships will know that 
I intended to renew an application for leave to appeal on another ground, which was 
that the case ought to have been stopped at half-time. 

85. LORD JUSTICE PILL:  Yes.  

86. Mr Harounoff:  So the difficulty I face is that now that I have not renewed that it is 
difficult for me to advance the point that there was in fact no case against him to 
answer. 

87. LORD JUSTICE PILL:  We have the point that Mr Hobday was in a different position 
from Mrs Ward.  Although we have not specifically mentioned it in the judgment, we 
have that point.  

88. Mr Harounoff:  In those circumstances, where there were no meetings with trading 
standards and he was the manager of 22 markets and had spent precious little time at 
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Bovingdon, in my respectful submission in the interests of justice there should not be a 
retrial in case. 

89. LORD JUSTICE PILL:  Mr McGuinness, anything to add? 

90. MR MCGUINNESS:  My Lord, simply this.  I accept that if you send the directors 
back for retrial you have to do the same for the company.  If you don't send the 
directors back for a retial, then you shouldn't send the company back for a retrial. 

91. LORD JUSTICE PILL:  Anything in reply, Mr Groom? 

92. MR GROOM:  Just the weakness the case, so far as Mr Hobday is concerned, we do 
not accept.  We take a contrary view but obviously this is not the forum to argue 
evidence.   

93. The only other matter I ask the court to bear in mind is that in the confiscation 
proceedings, that are now, of course, set aside, it was agreed that the illicit benefit from 
this course of conduct was £250,000.  This could not be said to be minor offending. 

94. LORD JUSTICE PILL:  You say that the sentence is only one factor to be considered. 

95. MR GROOM:  Absolutely. 

96. LORD JUSTICE PILL:  We will retire. 

 (Short Adjournment) 
97. LORD JUSTICE PILL:  Application is made for a new trial.  We have considered the 

submissions of counsel.  We have commented in the course of our judgment on the 
legitimacy of investigations conducted by trading standards officers in circumstances 
such as these.  We do not consider it is in the public interest that there should be a 
retrial in this case.   

98. We do make one further comment.  We have had a vast amount of material here, Mr 
Groom, Mr McGuinness.  Was it necessary to encumber the trial court or this court 
with the vast amount of material that is available?  

99. MR MCGUINNESS:  For my part, I am rather perplexed. 

100. MR JUSTICE OPENSHAW:  Five volumes of exhibit. 

101. SIR CHRISTOPHER HOLLAND:  Five volumes.  None of it of any relevance 
whatsoever. 

102. MR MCGUINNESS:  You have not had any of that as a result of a request by the 
defence. 

103. MR GROOM:  Ditto the respondents.  We didn't invite the court to consider the core 
material.   

104. LORD JUSTICE PILL:  I don't know how it got here, but here they are. 
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105. MR JUSTICE OPENSHAW:  I have to say, it didn't trouble me for very long.  Are 
these the bundles that the jury had?  

106. MR GROOM:  Yes. 

107. MR JUSTICE OPENSHAW:  Was there no core bundle.  How could they follow 
through five lever-arch files?  

108. MR GROOM:  In fact the jury saw very little of the documentation because much it 
was skated through.   

109. LORD JUSTICE PILL:  That makes the point stronger.   

110. MR GROOM:  To explain, initially, my Lords, and this is why the case took a various 
-- a certain course, it was not accepted by the defence that the goods in question were 
counterfeit fit.  As a result of that, it may have been necessary to put an awful lot of 
material before the jury.  As the Crown's case progressed it became apparent that there 
was not a dispute in relation to the legitimacy of the goods and that is one of the 
reasons why the Crown's case was cut down.  Material in the bundle went to proving 
the illicit nature of the goods in question.   

111. It appears that the registrar in fact asked those who instruct me for copies of the 
bundles. 

112. LORD JUSTICE PILL:  Very well.  It is the trial we are concerned with.   

113. Mr McGuinness, you were not at the trial, is that right, that initially everything was in 
issue, including whether the goods were counterfeit?  

114. MR MCGUINNESS:  I can't assist on that.  

115. Mr Harounoff:  Mr Constantine was unrepresented.  There was little agreement 
between him and Mr Groom.  Consequently everything was in issue. 

116. LORD JUSTICE PILL:  There it is.  We were concerned about the expenditure of 
public money.  I hope counsel are very aware of the duty to confine the material, copied 
and ventilated as much as possible.  

117. Mr Harounoff:  I can state that both Mr Scutt and I were succinct as opposed to being 
verbose.  It is the case that Mr Constantine took up the court's time. 

118. LORD JUSTICE PILL:  It would not be right for us to make further comment without a 
further investigation which we do think it appropriate to make. 

119. MR MCGUINNESS:  My Lord, I have an application for a defendant's cost order. I 
seek that order under section 16(4) of the Prosecution of Offences Act of 1985.  My 
Lord, the section is set out starting at page 949 of Archbold.  Subsection (6) is over the 
page on page 950.  If I can read the relevant words:  
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"Where the Court of Appeal --  

 (a) allows an appeal under Part 1 of the Criminal Appeal Act 1968 
against --  

 (i) conviction ...  

the court may make a defendant's costs order in favour of the accused."  

120. The company, of course, being a company cannot have the benefit of a representation 
order.  My Lords, will know that there is a practice direction in relation to the awarding 
of costs which specifically applies in its terms to costs in the Magistrates' Court and the 
Crown Court, but which the learned editors of Archbold -- I look now at page 952, 
paragraph 6-14 at the bottom:  

"Section 16 says nothing about how the discretion should be exercised.  
Guidance may be derived from the Practice Direction (Costs: Criminal 
Proceedings)."   

121. The relevant part of that practice direction can be found a few pages on, at page 987, 
starting at 6-105 defence costs from central funds.  There is a paragraph that deals with 
the Magistrates' Court and then a paragraph that deals with the Crown Court.  In the 
paragraph that deals with the Crown Court.  The Practice Direction says: 

"Where a person is not tried for an offence for which he has been 
indicted, or in respect of which proceedings against him have been sent 
for trial or transferred for trial, or has been acquitted on any count of the 
indictment, the court may make a defendant's costs order in his favour.  
Such an order should normally be made whether or not an order for costs 
between the parties is made, unless there are positive reasons for not 
doing so." 

122. The learned editors of Archbold offer some guidance to this court in the exercise of its 
discretion.  My Lord, very simply, there is no, in our submission, positive reason why a 
defendant's costs order should not be made in favour of the company.  It was a matter 
for the Crown, of course, to choose to prosecute what were effectively both directing 
minds of the company as well as the company.  

(Pause)  

123. MR JUSTICE OPENSHAW:  We don't have to fix the amount, do we, it is up to the 
determining officer.  

124. MR MCGUINNESS:  Under subsection (9) it can be taxed. 

125. LORD JUSTICE PILL:  Mr Groom, as amicus in this respect do you have anything to 
say?  
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126. MR GROOM:  Save and unless the court takes the view that the proceedings were 
brought on themselves.  So far as the company is concerned, we take the view that that 
could not properly be said. 

127. LORD JUSTICE PILL:  We accede to the submission made on behalf of Wendy Fair 
Markets Limited that they should have a defendant's costs order.  Does that apply 
throughout?  

128. MR MCGUINNESS:  My Lord, the order that the court makes is one that includes, one 
looks at the section, includes here and below. 

129. LORD JUSTICE PILL:  Thank you.  Grateful to counsel for their submissions.  


